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THE CONSTITUTIONAL CONVENTION OF 

MASSACHUSETTS 

LAWRENCE B. EVANS 
Technical Adviser to the Constitutional Convention 1 

The constitutional convention of Massachusetts which assem- 
bled in the city of Boston, June 6, 1917, and finally terminated 
its labors at a short session of two days in August, 1919, is the 
fourth body of this kind which the Old Bay State has had. The 
first convention was held in 1779 and 1780 in Cambridge and 
Boston, and formulated the constitution of 1780. This instru- 
ment, to which sixty-six amendments have been added, is the 
oldest written constitution now in force anywhere in the world. 
The second convention was held in 1820, and submitted a series 
of resolutions part of which were adopted and part rejected by 
the people. A third convention met in 1853 all of whose pro- 
posals were rejected. After an interval of sixty-four years, a 
fourth convention was called, winch met in 1917 and again in 
1918 and yet again in 1919. It submitted to the people twenty- 
two amendments and a revised draft of the constitution, all of 
which were accepted. 

The convention was composed of 320 delegates. Of these 
16 were elected at large, 4 were elected by each congressional 
district, and the remaining 240 were elected from the districts 
created for the purpose of choosing members of the state house 
of representatives. They were elected without party designa- 
tions, but before the election took place, the lines between the 
friends and the opponents of the initiative and referendum were 
rather sharply drawn, and this served practically all the purposes 

1 The writer has incorporated in this paper portions of an address on "The 
Workings of the Massachusetts Constitutional Convention," delivered at the 
meeting of the American Library Association at Saratoga, N. Y., July, 1918, and 
printed in the Association's Bulletin for September, 1918. 
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of party organization and designation. In fact, this question 
dominated the whole of the first session of the convention and 
overshadowed other questions which were probably of greater 
importance. 

Three months before the convention assembled, the governor 
appointed a "Commission to compile Information and Data 
for the Use of the Constitutional Convention," to which were 
assigned offices in the state house, which were kept open through- 
out the first two sessions of the convention and where at least 
one member of the commission could always be found. In 
considering how it could be of most use to the convention, the 
commission reasoned that as the convention was made up of 
busy men who had neither the time nor in many cases the neces- 
sary training for undertaking extensive research, it would be 
most helpful to issue a series of bulletins, each dealing with a 
topic which was likely to come before the convention. To this 
end a circular letter was sent to all the men, about nine hundred 
in number, who had taken out nomination papers for election 
to the convention, asking them on what topics they would suggest 
that information be compiled. About one hundred different 
topics were mentioned, and on thirty-six of these, bulletins were 
prepared, of which an edition of five hundred copies was printed 
and a copy sent to each delegate as soon as issued. In order 
to achieve the largest usefulness, all of these bulletins should 
have been in the hands of the delegates before the convention 
assembled. The commission was appointed too late to make 
this possible, and the best that it could do was to see that each 
bulletin was ready before the subject with which it dealt was 
reported upon by a committee of the convention. 

In preparing its bulletins the commission sought to give them 
three characteristics. They must be concise, else they would 
not be read; they must be authoritative, so that the delegates 
could accept their statements of fact as established and safely 
base conclusions upon them; they must be impartial and free 
from attempts at propaganda. When this series of bulletins 
began to appear, few of the delegates paid much attention to 
them, but this attitude gradually changed, and upon at least 
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one occasion the convention postponed its debate upon a certain 
topic until it had received the commission's bulletin which was 
then nearing completion. 

The commission not only compiled information for the con- 
vention, but it was made an integral part of the convention's 
machinery. Its members frequently appeared before committees, 
it assisted the delegates in the drafting of amendments, and its 
vice-chairman was made an officer of the convention and served 
throughout as technical adviser to committees. The most 
important function of this office was to assist the committee on 
form and phraseology in the final revision of proposed amend- 
ments before they were sent to the people. 2 

The convention was called to order by Governor McCall. 
This was peculiarly fitting, for he more than any other man is 
entitled to the credit for the enactment of the legislation which 
resulted in the holding of the convention. The delegates chose 
for their president Hon. John L. Bates, former governor of 
Massachusetts, and much of the success of the convention was 
due to his great ability as a presiding officer, to his fairness, and 
to the skill with which he helped the convention over many 
hard places. 

The first session of the convention, which occupied the summer 
of 1917, was dominated by the question which had been upper- 
most in the public mind since the holding of a convention was 
first proposed, namely, whether Massachusetts should adopt 
some form of initiative and referendum. A measure covering 
the subject was introduced and held the center of the stage 
throughout the session of 1917, but was put aside from time to 
time to permit the consideration of other questions which it was 
deemed necessary to submit to the people at the November 
election. Three such measures were agreed upon by the con- 
vention and adopted by the people in November, 1917. Each 
of the fourteen counties returned a majority in favor of each 
amendment. 

2 The members of the commission were William B. Munro, chairman, Law- 
rence B. Evans, vice-chairman, and Roger Sherman Hoar. 
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The first of these empowers the legislature to provide for 
voting by voters who are absent from home on election day. 
Absent voting is not unknown in America, but it has usually 
been thought of as a war measure enacted in order to prevent 
the disfranchisement of soldiers and sailors. Aside from this 
class, however, it has been estimated that more than 20,000 
voters in Massachusetts — locomotive engineers, brakemen, travel- 
ing salesmen, chauffeurs, fishermen and students — lose their 
votes every year through absence. These men, rather than the 
soldiers and sailors, were uppermost in the mind of the con- 
vention when it passed this amendment with practically no 
opposition. It was ratified by the people by a vote of 231,905 
to 76,709. 

Another amendment authorizes the legislature to make pro- 
vision for public trading in the necessaries of life and for shelter 
in time of public exigency. Massachusetts has been visited 
several times in recent years by such calamities as the great 
fires at Chelsea and Salem; and the rule laid down in Lowell v. 
Boston, 111 Mass. 454, (1873), seemed to make it impossible 
for the state to extend adequate relief. These events, but espe- 
cially the conditions of living which bore with particular hardship 
upon the poor, were responsible for a strong sentiment in favor 
of enlarging the power of the legislature in this direction. This 
amendment also received popular ratification by a vote of 
261,119 to 51,826. 

The third amendment adopted by the people was the "anti- 
aid amendment," which prohibits any appropriations of public 
money to institutions not under public control. From 1860 
to the end of 1916 Massachusetts had appropriated nearly 
$19,000,000 for institutions of this kind. In recent years the 
attempts of various churches to obtain public funds for their 
schools and hospitals threatened to divide the people of the 
state into hostile groups and create an atmosphere of suspicion 
and antagonism. Several times amendments have been intro- 
duced in the legislature forbidding appropriations for institutions 
under the control of any church; but the convention went further, 
and by a vote of 275 to 25 adopted as drastic a provision as 
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possible. Except as provided in existing contracts, there is 
henceforth to be no appropriation of public money for any- 
private institution. In the weeks preceding the election this 
amendment was sharply debated. The Catholic hierarchy, led 
by Cardinal O'Connell, strongly opposed its adoption, on the 
ground that it was an attack on the Catholic Church, and was 
unjust to that body in that it shut off the possibility of aid to 
the parochial schools. One of the most gratifying features of 
the vote on the amendment both in the convention and at the 
polls is the fact that it did not divide on religious lines. There 
were about one hundred Catholic delegates in the convention, 
only nine of whom voted against the amendment, while at the 
polls both priests and laity showed marked independence. The 
amendment was ratified by a vote of 206,329 to 130,357. By 
this action it is hoped that a most troublesome question has been 
permanently removed from political discussion. 

For the purpose of comparison it may be well to state that the 
total vote for all candidates for governor at the election in 
1917 was 387,927, while the total vote for and against each of 
the amendments was respectively 308,614, 312,945 and 336,686. 

When these three amendments had been submitted to the 
people, the convention resumed its discussion of the initiative 
and referendum, and finally adopted a measure which provides 
for the initiation by the people of both constitutional amend- 
ments and of laws and also for a compulsory referendum on 
enactments of the legislature. The measure is too long for 
detailed description, but its distinguishing feature as compared 
with similar measures in other states may be said to be its exemp- 
tions. Neither the judiciary, nor judicial decisions, nor the anti- 
aid amendment, nor any of the great safeguards of liberty set 
forth in the bill of rights may be made the subject of an initiative 
petition. Having adopted this amendment by a vote of 163 
to 125, and having provided that it should be submitted to the 
people at the state election of November, 1918, the convention 
adjourned until June, 1918. 

When the convention reassembled, it should have felt stimu- 
lated by the endorsement implied in the overwhelming majorities 
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by which the three amendments submitted had been ratified. 
The result however was otherwise. Although some of the 
questions discussed at the second session were not inferior in 
importance to those of the first session, it was noticeable that 
the interest of many of the delegates had materially flagged, 
and a considerable number paid little attention to the proceed- 
ings. Eighteen amendments were, however, approved by the 
convention, and at the election in November, 1918, they, as well 
as the amendment establishing the initiative and referendum — 
adopted too late for action in 1917 — were ratified by the people. 
Among the amendments which were adopted at the second 
session were several which, while not of great intrinsic importance, 
were desirable modifications of the existing constitution. Among 
these were two amendments relating to the militia. It has 
already been indicated that the constitution of Massachusetts 
antedates the Federal Constitution, and some of its provisions 
were better suited to the relation which existed between the 
central government and the states under the Articles of Con- 
federation than to the relation which now exists. This was most 
conspicuous in those clauses relating to the militia, and the 
amendments adopted do little more than bring them into 
harmony with the provisions of the Federal Constitution. 

Another of the minor amendments provided for the order of 
succession in case the offices of governor and lieutenant governor 
should become vacant at the same time. The former provision 
that in such a contingency the office of governor should devolve 
upon the executive council was cumbersome and unworkable. 
The amendment provides that when both offices are vacant the 
secretary, attorney-general, treasurer and auditor shall succeed 
in the order named. 

Massachusetts is one of the few states which retains a judiciary 
appointed to serve during good behavior. In the convention 
the system was attacked, partly because it was alleged that there 
was no convenient means of getting rid of unfit judges, partly 
because it was said to be out of harmony with the present tend- 
ency, represented by the support of such devices as the initiative 
and referendum, toward direct government by the people. 
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Many proposals for the modification or entire abolition of a 
judiciary appointed for life were made, but all were defeated by 
substantial majorities. The convention was not convinced that 
any of the radical changes proposed would be for the better. 
The only amendment relating to the judiciary which the con- 
vention submitted to the people provides that any judge who 
has become physically incapacitated may, after notice and hear- 
ing, be removed by the governor and council. The ancient 
remedies of impeachment and removal by address, both of which 
have been employed in Massachusetts, are still retained. 

The practice on the part of the legislature of appointing com- 
mittees to sit during the recess, each member of which was 
usually paid one thousand dollars for his services thereon, had 
grown to such proportions that it had aroused widespread criti- 
cism. The legislature of 1918 provided for eight recess com- 
mittees having in all fifty-one members. There was a general 
feeling that many of these committees were entirely unnecessary 
and that their appointment was the result of political jobbery. 
The convention therefore adopted an amendment providing that 
no member of the legislature should be appointed to any office 
created during his term and that no member should receive 
additional compensation for service upon any recess committee 
"except a committee appointed to examine a general revision 
of the statutes of the commonwealth when submitted to the 
General Court for adoption." This amendment seemed to put 
an end to an abuse which had come to be regarded as a scandal, 
but the convention did not correctly estimate the lengths to 
which the greed of the members of the legislature would carry 
them. After this amendment had become part of the consti- 
tution, the legislature created a recess committee on the revision 
of the statutes, which committee consists of sixty-one members — 
more than one-fifth of the total membership of both houses — 
each of whom was to receive one thousand dollars and mileage. 
"All of which," says a clever newspaper man, "shows that one 
melon is as good as a half dozen if the one is large enough to 
go around." The legislature also clearly violated the spirit of 
that part of the amendment which prohibited the appointment 
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of members to offices created during their term. It passed a 
bill for the increase of their own salaries and made the measure 
retroactive so that the men who voted for it would benefit by it. 
This measure became a law over the governor's veto. 

Another amendment provides that within the first sixty days 
of a legislative session the legislature may take recesses amount- 
ing to not more than thirty days. This provision, unusual in 
our state constitutions, is the outgrowth of the legislative practice 
of Massachusetts which requires committees to report upon every 
bill which is referred to them. There is no "pigeon-holing" 
of bills. At the beginning of a session, therefore, much of the 
time of committees must be given to hearings, and it is for the 
purpose of allowing these to proceed without interruption that 
provision was made for extended recesses of the legislature. 

Another innovation in legislative practice is provided for by 
an amendment which permits the governor to return a bill to 
the legislature with a suggestion of changes in it which will 
make it acceptable to him. If the legislature makes the changes, 
the bill is submitted to the governor in its revised form. If not, 
it is returned to him in its original form, and he then determines 
whether or not he will sign it. This plan has been found to 
work well. 

Three of the amendments adopted in 1918 are such innovations 
that they may become landmarks in American constitutional 
history. The first authorizes the regulation of advertising in 
places within public view. Whether or not the control of bill- 
boards falls within the police power has long been a vexed ques- 
tion in law. In Brazil high taxation affords sufficient protection 
against unsightly advertising. In England, France, Germany, 
Italy and several other countries, regulation is frankly based 
on esthetic considerations, but in the United States the decisions 
of the courts indicated that legislation for the regulation of bill- 
boards must be based upon such well-recognized heads of the 
police power as the protection of the public health, morals or 
safety, and it was only when it was incidental to these objects 
legislation having esthetic considerations in view could be 
sustained. So far as it is possible for a state to authorize 
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regulation from esthetic considerations alone, Massachusetts 
has done so. Whether the new amendment is offensive to the 
due-process clause of the Federal Constitution yet remains to 
be determined. 

Allied in some respects with the amendment for the regulation 
of advertising in public places is the amendment authorizing the 
legislature "to limit buildings according to their use or construc- 
tion to specified districts of cities and towns," — in other words, 
to establish building zones. The reasons for this amendment 
are obvious. One has only to observe the condition of any city 
in the United States to perceive the need for placing some restric- 
tion on the freedom of land owners as to the character of the 
buildings which they may erect or the uses to which buildings 
may be put. 

One of the most significant amendments adopted by Massa- 
chusetts is that which authorizes the establishment of compulsory 
voting. We have long been accustomed to provisions for com- 
pelling the performance of other kinds of civic duty. Men's 
property may be taken for public purposes without their consent. 
They may be required to perform jury duty. They may even 
be compelled to risk life and limb in military service. Why, 
then, it was argued, may not a voter be compelled to give the 
public the benefit of his judgment on men and measures at the 
polls? The amendment which has been adopted, and which is 
the second only of its kind to be incorporated in any constitution 
in this country, is permissive in its terms and the power conferred 
has not yet been exercised. 

Massachusetts has clung tenaciously to annual elections. 
John Adams' famous dictum, "where annual elections end, there 
slavery begins," has met with almost literal acceptance. In 
curious contrast to the rule in the judiciary department, where 
members were appointed to serve during good behavior, the 
members of the executive and legislative departments were chosen 
for terms so short that they began their campaigns for reelection 
almost as soon as they took office. This was not only a serious 
interruption of public business, but as the holding of a general 
election in Massachusetts involves the expenditure by the com- 
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monwealth and candidates and political committees of more than 
a million dollars, it was argued that the advantages of annual 
elections were not sufficient to justify their cost. When the 
amendment providing for biennial elections was introduced at 
the first session of the convention, the sentiment of the delegates 
was undoubtedly opposed to it, but the longer the subject was 
considered and the more the experience of other states was 
studied, the less reason there seemed to be for adhering to a 
system which no other state was willing to adopt. While pro- 
viding for biennial elections, the amendment expressly requires 
annual sessions of the legislature. 

Two amendments deal with the finances of the state. One 
provides for the establishment of a budget system, the central 
features of which are the preparation of the budget by the 
governor and the vesting in the governor of the veto power over 
items in appropriation bills. The other amendment deals with 
the borrowing power of the state, and provides that its credit 
shall never be loaned or given to any individual or to any asso- 
ciation or corporation under private management. The amend- 
ment also provides safeguards for the contracting and discharge 
of public debts. 

Another amendment which indicates strongly the present 
trend of thought is one which deals with the development 
of natural resources. Its language merits setting forth in full: 

"The conservation, development and utilization of the agri- 
cultural, mineral, forest, water and other natural resources of 
the commonwealth are public uses, and the general court shall 
have power to provide for the taking, upon payment of just 
compensation therefor, of lands and easements or interests 
therein, including water and mineral rights, for the purpose of 
securing and promoting the proper conservation, development, 
utilization and control thereof and to enact legislation necessary 
or expedient therefor." 

This amendment is so phrased as to keep the development of 
natural resources to the fore, and perhaps obscure the real extent 
of the authority which it confers to embark on collective enter- 
prises. A careful study of its language is likely to lead one to 
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agree with the judgment of the president of the convention that 
"its adoption by the people is pregnant with great possibilities 
and may result in its recognition hereafter as by far the most 
important amendment submitted by this convention to the 
people." 

One of the questions which was extensively discussed by the 
convention was that of the reorganization of the executive 
departments. Besides the governor, lieutenant governor, council 
and the four elective officers provided for by the constitution, 
there had gradually grown up more than a hundred executive 
or administrative officers, boards and commissions, whose duties 
sometimes overlapped and who were subject to practically no 
central control. Many delegates thought that the whole execu- 
tive department should be centered in the governor, who should 
be given almost a free hand in it and who should be held respon- 
sible for the results. This, however, was too radical a departure 
from previous practice, and all proposals having this object in 
view were rejected. It is not altogether creditable to the con- 
vention that its refusal to enlarge the executive authority of 
the governor was influenced very considerably by the adverse 
opinion which was held of certain recent governors and guberna- 
torial candidates. These proposals were defeated by arguments 
ad hominem rather than by opposition to the principle which 
they involved. All that the advocates of executive centralization 
and responsibility were able to obtain was an amendment which 
required the legislature to make provision for the organization 
in not more than twenty departments of all the executive and 
administrative work of the commonwealth. This has been done, 
but it is as yet too early to judge of results. 

Three other amendments of lesser importance remain to be 
noticed. One requires that all charters, franchises and articles 
of incorporation shall always be subject to alteration and annul- 
ment. The legislature already had power to effect this result, 
but it is now mandatory. Another amendment makes women 
eligible to appointment to the office of notary public. A third 
amendment authorizes the taking and preservation of places of 
historical interest. 
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As already stated, the Massachusetts constitution of 1780 is 
the oldest written constitution now in force anywhere in the 
world. To keep it abreast with the needs of the state and with 
changing sentiment, sixty-six amendments have been adopted. 
As a result, it is often difficult to determine with precision what 
the requirements of the constitution are as to any given point. 
Hence, before adjournment on August 21, 1918, the convention 
provided for the appointment of a committee to prepare a revised 
draft of the constitution, striking out all obsolete matter, and 
inserting in the proper place each provision that was still in 
force. The chairman of the subcommittee which had active 
charge of this work was Hon. James M. Morton, retired justice 
of the supreme judicial court, whose wide experience and great 
learning and beneficent presence contributed so much to the 
work of the convention. Judge Morton prepared a revision 
(the Morton draft), the writer also prepared one (the Evans 
draft), and upon these two the committee formed a third draft, 
which was accepted by the convention at a short session in 
August, 1919, and was ratified by the people at the November 
election by a majority of more than 200,000. Unfortunately, 
in an effort to make sure that the revision had not altered the 
original sense of any provision of the constitution, some one 
obtained the insertion of the following ill-considered section: 

"Art. 156. Upon the ratification and adoption by the people 
of this rearrangment of the existing constitution and the amend- 
ments thereto, the constitution shall be deemed and taken to 
be so rearranged and shall appear in such rearranged form in 
all future publications 'thereof . Such rearrangement shall not 
be deemed or taken to change the meaning or effect of any part 
of the constitution or its amendments as theretofore existing or 
operative." 

When the supreme judicial court was asked to determine 
whether the new draft was now the constitution of the state or 
whether the old instrument with its sixty-six amendments was 
still in force, the court held that the paragraph above quoted 
indicated that the new draft was not intended to supplant the 
old constitution, which therefore still remained the fundamental 
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law. At the ensuing session of the legislature Senator Loring, 
who had been chairman of the committee on form and phrase- 
ology of the convention, endeavored to persuade that body to 
submit the new draft, with the obnoxious article omitted, as a 
constitutional amendment, but the motion was rejected almost 
unanimously. 

In order to form a just estimate of the work of the consti- 
tutional convention it is necessary to look not only at the meas- 
ures which it adopted but also at those which it refused to adopt. 
It is impossible of course to enumerate all the constitutional 
provisions which it might have submitted to the people for their 
approval. These cover the whole range of government. Neither 
would it be profitable to consider the proposals, several hundred 
in number, which were unfavorably reported by committees 
and were never considered by the convention. But of the 
proposals for amendment which were before the convention and 
were extensively debated and finally rejected, three are of special 
importance, and as to these three, students of politics and govern- 
ment are practically unanimous in disagreeing with the judgment 
of the convention. 

The first of these proposals authorized the legislature to classify 
property for purposes of taxation. The constitution of Massa- 
chusetts restricts the taxing power of the legislature, except as 
to taxes on incomes, to the levying of "proportional and reason- 
able" taxes. The supreme court has held repeatedly that the 
word "proportional" prevents the taxing of different kinds of 
property at different rates. All property must be taxed alike 
in proportion to its value. This rule may have been just and 
expedient in 1780, when the forms of property were less numerous 
and the economic organization of society less complex than at 
present, but it is contrary to the opinion which now prevails 
as to the proper basis of a sound system of taxation. Massa- 
chusetts particularly requires the elasticity which the levying 
of taxes by classes permits, for there is no part of the country 
where property has been accumulated in forms more easily 
evasive of the tax gatherer or where economic interests are more 
intricate. Yet the convention refused to alter the ancient rule. 
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If the gossip of the corridors can be relied upon, certain real 
estate interests in Boston were chiefly responsible for the defeat 
of the amendment. 

On the subject of social insurance the convention again failed 
to act in accordance with prevailing opinion. Whatever one 
may think of the merits of old age pensions, health insurance, 
accident insurance and other forms of social amelioration, par- 
ticularly as applied to the needs of his own community, there is 
general agreement that every state legislature ought to be vested 
with the power to enact legislation of this kind. Whether the 
power ought to be exercised is another question. Several amend- 
ments were drafted for the committee on social welfare, all of 
which were reported to the convention. Among these the con- 
vention chose for discussion the most comprehensive one, one 
which authorized the legislature to enact practically any form 
of social insurance which met with its approval. As this 
proposal was supported by those members of the committee who 
were regarded as ultra conservative, an easy victory in the 
convention was predicted. But it was defeated, and strange 
to say, largely through the opposition of the labor delegates. 
It has been suggested that the amendment was unnecessary, 
in as much as the residuary power of the legislature is probably 
broad enough to cover legislation of this kind. This opinion 
is probably correct, but in the case of a matter of such extreme 
importance all doubt should be removed. Should Massachusetts 
adopt a system of old age pensions, for instance, the consti- 
tutionality of the legislation would undoubtedly be disputed, 
and the matter would be judicially tested. It is unfair to the 
courts to place upon them the burden of deciding, on purely 
legal considerations, a question which the people ought to decide 
for themselves. Much of the criticism of the courts for decisions 
in cases involving the validity of social legislation would be 
avoided if the people would remove from their constitutions the 
ambiguities which make judicial action necessary. 

The third amendment which the convention rejected, but 
which all students of government will agree should have been 
adopted, made definite provision for the calling of a constitutional 
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convention. The constitution of 1780 provided that in 1795 
the question should be submitted to the people as to whether a 
convention should be held. If they should decide in the negative, 
as they did, no further provision was made for resubmitting the 
question or for calling a convention in any other way. The 
convention of 1820 provided a method for amending the con- 
stitution through proposals initiated by the legislature, and it 
has been argued by some that the specific enumeration of this 
method excludes all others. A like situation exists in Rhode 
Island, and its supreme court has ruled in an advisory opinion 
that a constitutional convention cannot be held in that state. 
The supreme judicial court of Massachusetts has said, in an 
advisory opinion written by Chief Justice Shaw, that amendment 
on the initiative of the legislature is the only method of amend- 
ment authorized by the constitution of Massachusetts. Just 
what the court meant by this cryptic utterance is uncertain. 
If it meant that amendment through legislative action is the 
only method mentioned in the constitution, it stated an obvious 
fact. But if it meant that the mention of this method of amend- 
ment was sufficient in itself to remove from the residuary power 
of the legislature the authority to provide for a constitutional 
convention, many would dissent. Those who would apply in 
this situation the maxim expressio unius exclusio dlierius fail to 
take into account the high nature of the residuary power of the 
legislature. It represents the whole political authority of the 
people. Subject only to the limitations of the federal and state 
constitutions, the power of the legislature embraces the whole 
range of political action. It is not to be presumed that it has 
been cut down unless the intention of the people is unmistakable. 
When the people of Massachusetts gave the legislature the 
power to initiate amendments, it did not take from it the power 
to adopt any other method of constitutional revision which it 
had previously had the power to adopt. Both reason and con- 
stitutional practice in Massachusetts clearly establish the power 
of the legislature to submit to the people the question of calling 
a convention. But the discussion of the subject establishes with 
equal clearness the wisdom of removing all doubt. Yet a resolu- 
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tion giving the legislature power to submit to a popular vote 
the question of calling a convention was rejected. The expla- 
nation is not clear. The resolution was acted upon late in the 
second session. The delegates were tired and it was difficult 
to attract their attention. The debate, particularly on the part 
of the opposition, was weak. The resolution was defeated per- 
haps as much by inertia as anything else, assisted by a feeling 
that the convention had already done enough. 

Not the least interesting feature of the constitutional conven- 
tion and its work is the action of the people upon the amend- 
ments submitted. At the election of 1917, three amendments 
were submitted, and the action of the people on them showed the 
popular referendum in its very best light. All of these amend- 
ments were adopted by substantial majorities. Furthermore 
each of them received a majority of votes in each county in the 
state, and in no instance was the number of blank ballots as 
large as the number of ballots in favor of the amendment. Still 
more impressive was the fact that the total vote for and against 
each of these amendments was about 85 per cent of the total 
vote cast for the various candidates for governor. 

The action of the people upon the nineteen amendments 
submitted at the election of 1918 was in sharp contrast with 
their action in 1917. To be sure, all the amendments were 
adopted, but there was no such general approval of the action 
of the convention as had prevailed in the preceding year. In 
1917 every amendment received a majority in every county, 
while in 1918 no amendment received a majority in every county. 
In fact three counties, Bristol, Nantucket and Franklin, gave 
majorities against every amendment. The amendment provid- 
ing for the initiative and referendum was approved by only two 
(Suffolk and Plymouth) out of fourteen counties. In 1917 the 
vote on the anti-aid amendment was the largest vote cast on 
any of the amendments, and was 86.5 per cent of the total vote 
cast for governor. In 1918 the vote on the initiative and refer- 
endum was the highest vote cast on any of the amendments, 
but was only 78.4 per cent of the total vote for governor. The 
comparison may be stated in still another way. While the total 
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vote for governor in 1918 exceeded that of 1917 by 34,443, the 
highest vote on any amendment in 1918 was 3937 less than in 
1917. 

Again, in 1917, the number of votes for each amendment was 
greater than the number of blank ballots, while in 1918 that was 
true of only four out of nineteen amendments. It is perhaps 
not without significance that these four were the first four on 
the ballot. Having expressed an opinion on four amendments 
the interest of many voters waned or their energy was exhausted, 
and on the remaining fifteen amendments they indicated no 
preference. This phenomenon cannot be explained on the 
ground that the first four amendments were more important 
than any of the others, for their order upon the ballot was deter- 
mined by the order in which they passed the convention. Nei- 
ther were they more likely to arouse general interest. Amend- 
ment number four, for instance, provided that property of 
historical or antiquarian interest might be taken by the state. 
On that proposal the number of blank ballots was only 164,249, 
while on the amendment providing for biennial elections the 
number of blank ballots was 177,991. On the amendment 
providing that all charters and franchises should be subject to 
revocation the blanks numbered 187,827, and on the amendment 
establishing a budget system the blanks numbered 192,407. 

There was one undesirable practice on the part of some of the 
delegates to the convention which should be mentioned in order 
that future conventions both in Massachusetts and elsewhere 
may prevent it. That is the abuse by delegates of the privilege 
of revising the stenographic report of the speeches which they 
addressed to the convention. When the question of printing 
the debates was under discussion in the convention, it was 
pointed out that these debates would not only have value in the 
future as discussions of the subjects with which they dealt, but 
also that they would throw light upon the meaning of doubtful 
clauses in the constitution, and hence would be consulted not 
only by students of public affairs but by legislators and by the 
courts. It is obvious however that the printed debates lose 
their value as a guide to the meaning of the constitution if they 
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are not a true record of what was said in the convention. We 
are all familiar with the scandalous length to which Congress 
has gone in granting leave to print and the privilege of extending 
remarks. It is believed that the constitutional convention never 
granted to any delegate formal leave to print, but the same result 
was attained through the privilege accorded to each delegate 
of revising the stenographer's report of his speech. In at least 
one instance, one of the most prominent members of the con- 
vention revised his speech by substituting for it an entirely new 
one. The speech in the printed report was never delivered to 
the convention, and as the debates were not printed until after 
the adjournment of the convention, there was no opportunity 
for the delegates to detect this falsification of the record. Obvi- 
ously such a speech is of no value as a guide to the meaning of the 
provision under discussion, for since it was never delivered, its 
assertions could not be corrected nor its arguments refuted. 

The constitutional convention, of Massachusetts furnishes 
strong evidence of the change which has come over the view 
taken by the people of the functions of government. Whether 
their conclusion be a wise one or not, it is unquestionably true 
that the people of our day have rejected Jefferson's maxim that 
that government is best which governs least. Public opinion 
requires that the field of governmental activity shall be enlarged, 
and that our political machinery, whose function a century ago 
seemed to be chiefly a protective and defensive one, shall now 
become the active agent for the conduct of enterprises which 
were formerly under private control. The wider the range of 
government becomes, the more necessary it is that its agents 
shall have large freedom of action. The carefully devised series 
of checks and balances to which John Adams paid eloquent 
tribute may easily result in deadlock. In accordance with the 
prevailing opinion of the time, most of the amendments sub- 
mitted to the people of Massachusetts in 1917 and 1918 enlarged 
the sphere of the government and removed existing restrictions, 
while only a few of them imposed new restrictions. In this 
respect the convention of 1917-18 is in marked contrast with 
the earlier conventions in Massachusetts. The convention of 
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1820 submitted fourteen amendments to the people, only one of 
which involved any increase in the power of the legislature, 
while the convention of 1853 recommended no increase at all in 
the power of the legislature. Abuse of official authority is no 
longer the bugbear which it was to our grandfathers, or at any 
rate the people of our day are willing to incur the risk of such 
abuse in order to leave to their government freedom to act. 

While the Massachusetts convention showed the prevailing 
opinion as to enlarging the sphere of government and removing 
restrictions on the action of governmental agents, it was essen- 
tially a conservative body. None of its recommendations was 
radical. It adopted the popular initiative and referendum, but 
surrounded it with many safeguards. It refused to make any 
substantial change in the judiciary. The substitution of bien- 
nial for annual elections was essentially a conservative measure. 
In fact, it may be said of all of the twenty-two amendments 
which it submitted to the people that they made only such 
changes as are to be expected in any enlightened and progressive 
community which endeavors to adapt itself to the demands of 
new conditions and to keep in touch with the expanding range 
of men's thoughts. 



